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Nowadays, as intellectual economy develops，  technology which is 
changing human conduct and thinking mode has permeated into every aspects of 
human life. The rapid development of computer and telecommunication 
technology will promote e-commerce to be the promising trend in the future 
trade. Transaction will be transformed from the real life to the cyberspace as 
contracts make a move towards electronic style. Under such circumstance, the 
tradition legal system of contracts can not regulate the newly developed 
e-contracts.  
This thesis attempts to probe into the problem that occurred by e-contract 
upon its application, examines and compares our country’s legislation with other 
countries’ relevant ones to try to figure out the solutions to such problems . At 
first, it explains that e-contract is an agreement that citizen of the equal subject , 
legal person and other organization reach in the form of electronic message via 
information network to establish , alter and terminate civil rights and obligations. 
Then, it describes the similarities and differences between the e-contract and 
traditional contract .  
Second, this thesis introduces the legal system correlated with e-contract , 
namely the legal system of data message ，e-signature and e-authentication . 
The legal system of electronic message affirmation is designated to solve written 
form problem of the contract under the e-commerce environment. As an 
electronic substitute of handwritten signature , e-signature can bring the same 
validity as handwritten signature into full play , whereas e-authentication applies 
for business credit safety ,and guarantees the truth and reliability of business 
parties in the open trade network .  
Moreover , this thesis explains the establishment of the e-contract, 
including the principles that e-contract should follow while establishing the 
e-contract, namely the functional equivalent approach principle , technique 













parties , object , quantity , quality , cost , the way of performance , liability for 
breach of contract and the method for dispute solution of  e-contract ，and the 
type of e-contract’s establishment, i.e. e-offer and e-promise ，which are the two 
required steps of establishing the e-contract .  
Later on this thesis points out that China confirms the time and place of the 
e-contract’s establishment by adopting the " doctrine of arrival " , and discusses 
the electronic standardized contract problem from the point of view of consumer 
protection. Besides, it explains the method of dispute settlement for e-contract 
from the following two aspects: jurisdiction and online dispute resolution(ODR) 
of e-contract disputes.  This thesis also selects five typical e-contract cases for 
comment , referring to the theory of preceding paragraphs , analyzes the legal 
problems of e-contract in practice.  
Finally, this thesis proposes that China should face the current legislation 
situation of e-contract , pick the suitable models and disregard the improper ones 
while examining and comparing with foreign legislation, removes the obsolete 
regulatory framework and creates the new one, and enacts the relevant law and 
regulations of e-contract as soon as possible. 
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前  言 
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前  言 
据报道，预计 2004 年，中国的电子商务市场总值约为 117 亿美元，占
同期亚太市场 269 亿美元的 44%左右。目前，我国拥有约 15000 家大中型
企业和 1000 万家小企业，预计到 2005 年 70%以上企业有能力运用电子商










另据美国学者 Ronald J. Mann 与 Jane K. Winn 在合著的《电子商务法》
(“Electronic Commerce”) 一书中指出: “在过去的几十年中,信息储存和递送
的技术已产生非常广大的变化。而这些变化已在基本方面改变了企业与消
费者之间的交易互动方式。例如,从 90 年代几乎没听过电子邮件(e-mail)，




                                                        
① 参见申江婴：《中国互联网发展趋势的分析和思考》，《人民邮电报》，2004 年 07 月 15 日 ，
http://www.chinaeclaw.com/readArticle.asp?id=1974。 
② 参见 Ronald J. Mann &Jane K. Winn 合著：《电子商务法》，案例教程影印系列，中信出版社，2003



















表格或选单 , 即 所谓“键击同意”(click –wrap)条款 , 本文将于后通过若干
美国经典案例详细叙明。如若消费者要获取详细信息，则须另行通过复杂
的链接（linking）甚至是空白链接 , 结果消费者往往因为操作繁琐而被迫






                                                        
①
 详可参见程宗璋：《试析网络时代的消费者知情权》，《青岛科技大学学报》(社会科学版)，2003
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第一章  认识电子合同 



















第 215 条也规定: “租赁期限六个月以上的，应当采用书面形式。当事人未
                                                        
①  See Ferrera, Lichtenstein, Reder, August & Schiano, Cyber Law--Text and Cases, published by 
South-Western College Publishing，90 (2001). 
② 参见苗致伟：《电子商务契约相关法律问题》，www.ntpu.edu.tw/law/paper/03/2000a/8971309A.PDF。 
③

























年 10 月实施了《全球与国家商务的电子签名法》（“Electronic Commerce 














                                                        
① 系指就商务所订立之“电子契约”。参见苗致伟：《电子商务契约相关法律问题》，
www.ntpu.edu.tw/law/paper/03/2000a/8971309A.PDF。 






































                                                        
① 参见齐爰民、徐亮：《电子商务法原理和实务》武汉大学出版社 2001 年版，第 128 页。 











































                                                        





























子合同的关键，开放式的 EDI 用户需要就标准化技术的完整性得到保障。 
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